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IN THE

United States Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

LEON WILLARD, Doing Business Under the Firm

Name of LEON WILLARD & CO.,

Plaintiff and Defendant in Error,

vs.

WILLL\MSBURGH CITY FIRE INSURANCE
COMPANY OF BROOKLYN (a Corpora-

tion),

Defendant and Plaintiff in Error.

BRIEF FGR PLAINTIFF IN ERROR.

Defendant in error, plaintiff below, brought suit

in the State Superior Court to recover upon a policy

of fire insurance, and Plaintiff in Error, defendant

below, a foreign fire insurance company, removed the

cause into the Circuit Court for the Northern District

of California. Uj^ou the coming on of the case for

trial the Court, uj)on the opening statement of comi-

sel for plaintiff in error, directed a verdict in favor of

the defendant in error, and it is to secure a review of

that ruling that the cause is brought to this Court.

The policy sued on insured defendant in error

against direct loss or damage by fire to certain j)rop-

ertv in San Francisco which was destroved in the



earthquake conflagration of April 18tli, 1906. Cou-

pled with the undertaking to make good the loss by

fire the policy contained an exception to the effect

that plaintiff in error should not he liable for loss or

damage occasioned by or througli earUiquahe, and the

company's defense was, and is, that the loss to recover

for which this suit was brought was occasioned by

and through earthquake in that the fire which reached

to and destroyed the property was started by the

earthquake first herein referred to, and that but for

said earthquake and said resulting fire said loss

would not have occurred.

The full language of the policy upon which, in con-

nection with the other facts i^leaded, plaintiff in error

bases its defense is as follows

:

''The Williamsburgh Cit}'' Fire Insurance Com-

pany of Brooklyn, ^N". Y., in consideration of the

stipulations herein named and of (here follows

amount of premium) does insure (here follows

name of insured and date of commencement and

tennination of insurance) against all direct loss

or damage by fire, except as hereinafter pro-

vided, (here follows the amount of insurance and

a description of property, and certain provisions

of the policy not material to the question for

decision).

"This company shall not be liable for loss

caused directly or indirectly by invasion, insur-

rection, riot, civil war or connnotion, or military

or usurped power, or by order of any civil au-

thority; or for loss or damage occasioned by or



through any volcano, earthquake, or hurricane,

or other eruption, convulsion, or disturbance ; or

by theft ; or by neglect of the insured to use all

reasonable means to save and preserve the prox^-

erty at and after a fire or when the property is

endangered by fire in neighboring premises; or

(unless fire ensues, and, in that event, for the

damage by fire only) by explosion of any kind,

or lightning; but liability for direct damage by

lightning may be assumed by agreement en-

dorsed hereon."

Upon the oi^ening of the trial plaintiff in error con-

ceded that the policy sued on had been issued to the

insured, and that the property had been destroyed by

fire, and that the only ground upon vrhich plaintiff in

error declined to pay was based upon the earthquake

exemption hereinbefore set forth, in support of which

contention counsel stated that plaintiff in error would

prove the happening of the earthquake of April 18th,

1906, the starting of earthquake fires thereby, and

that fires so started at points in said City ether than

that at wliich the insured ]3roperty was situated had

spread to and destroyed the insured property.

Upon this statement a verdict was directed in

favor of defendant in error and the question now

up for decision is whether or not this direction

can be sustained. The conclusion to be reached

necessarily depends upon the eifect to be given the

provision of the policy that the company shall not be

liable for loss or dam^age occasioned by or througii

earthquake.



The tlieoiy upon which the learned trial judge di-

rected the vei'dict against us, as we understand the

ruling-, is, that the policy exemption applies only to

a fire started ijy earthquake at the location mentioned

in the policy and to which the iusurance related ; that

it does not apply to, nor exempt from liability for, a

loss b}' a fire starting at any other point, notwith-

standing that such fire spreads to and reaches the in-

sured property in natural course and without any

otlier known or intervening agency. This construc-

tion of the exemption clause is based upon this propo-

sition. The Company (reasons the Court) in the

first subdivision of the exemption clause provides

against liability ''for loss caused directly or indirect-

ly b}^" the perils specified in that subdivision, while

in the subdivision in which earthquake is specified as

an excepted peril the provision is against liability

"for loss or damage occasioned by or through" such

peril, and the ruling is that by this change of phrase-

ology the company has "limited the interpretation to

be.put upon that second clause so that a loss to fall

within that clause must arise from a fire which orig-

inates on the premises where the loss occurs."

The opinion of Judge Van Fleet delivered at the

time of the ruling of which we complain (Trans, p.

41-2) seems to have been based largely upon a previ-

ous ]*uling by Judge Whitson in another case, and

Judge Whitson 's ruling, judicially interpreted by

Judge Van Fleet, and the ruling of the latter now un-

der consideration, concede that the language of tlie

exemption clause upon which we rely ^vould, if stand-
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ing alone, assuming the facts to be as set forth in the

opening statement, exempt the Company from liabil-

ity. But it is said that because in the same clause as to

other excepted perils the exemption from liability is

as to loss "caused directly or indirectly," and because

this phrase is broad enough to cover a loss from a

spread fire, it must be held that in using the phrase

"occasioned by or through, "(concededly, when stand-

ing alone equally broad in meaning), in connection

with the earthquake exemption, the company intend-

ed to widen the responsibility to cover losses from

earthquake caused fires other than those originating

upon the premises where such losses might occur. No
authority is cited in support of this ruling, and we

venture to say that none can be found, and that both

ujDon principle and authority the ruling itself must

be held to be unsound.

POINTS AND AUTHORITIES.

I

We first challenge the excepted-to ruling upon the

ground that the premise upon which it is based, to-

wit, that the phrase "occasioned by or through,"

found in the second subdivision .of the exemption

clause of the policy in suit has, independently of its

position in that clause, the same meaning as the

phrase "caused directly or indirectly" in the first

subdivision thereof. If this premise be unsound then

the foundation upon which the ruling is predicated

fails ; and we respectfully submit that the premise is

manifestly unsound.
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It may be conceded that in one of the senses in

which the verbs ''to cause" and "to occasion" are

used they are synonymous, but in the principal uses

they are not so. Upon the contrary, in their more

general use there is authoritatively recognized by

scholars, and in the decisions, a broadly marked dif-

ference in their meaning. And, of course, if this be so,

then legally, and by reason of elementary rules which

govern the construction of contracts, not only was the

reasoning of the trial court and the conclusion

reached without proper basis but both reasoning and

conclusion should have been just the reverse of what

it vv^as, and this for the reason that, if the change of

phraseology from "caused directly or indirectly" in

the first subdivision of the clause, into "occasioned

by or through" in the second subdivision, indicates an

intention to alter the effect of the exemption as to the

one or the other of the two classes of excepted

perils, that intention is to be found in the difference

of meaning between the two and not through disre-

garding those differences. If only the senses in

which the two phrases are synonj^mous are taken into

account then no result can be reached except by arbi-

trarily extending or narrowing the one or other of

the expressions as may happen to suit the fancj^

(a) Now, is the premise of the trial judge sound,

that, standing alone, the phrase "occasioned by or

through" means the same thing as "caused directly

or indirectly"? To this query the dictionaries an-

swer, no.

It may be and doubtless is true that the words '

' this



company shall not be liable for loss caused directly

or indirectly by Csay) earthquake" would be com-

prehensive of the kind of loss sued for in this case.

But that deteraiines nothing, for in reaching a con-

clusion as to the effect to be given the tvs^o phrases

found in the exemption clause of the policy, there

must be taken into consideration the various circum-

stances and conditions under which both or either of

these provisions might, in some given case, be called

into play, and when so considered, it is, we think,

entirely clear that the words "occasioned by or

through" must be given a more extended effect than

"caused directly or indirectly."

In the Standard Dictionary of the English Lan-

guage (1906) '^to cause" is defined as follows: "to

be the cause or occasion of
;
produce ; effect, bring to

pass"; while 'Ho occasion" is "to cause or bring

about by furnishing the condition or occasion needed

for the action of a particular cause; to cause acci-

dentally or incidentally, or simply to cause or bring

about; to furnish inducement for; lead to or neces-

sitate."

In the Centur}^ Dictionary the definition of 'Ho

cause" is "to act as a cause or agent in producing;

effect, bring about, be the occasion of"; and the

definition of 'Ho occasion" is "to cause incidentally

or indirectly; to bring about or be the means of

bringing about or producing; to lead or produce by

an occasion or op^Dortunity ; to impel or induce by

circumstances. '

'

"To cause," according to Webster, is "to pro-
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duce," to bring into existence, to effect by agency,

power or influence, while the principal meaning given

to the expression "to occasion" is "to cause inciden-

tally." Again, "a cause" is defined by Webster to

be "that which produces an effect; that which impels

into existence, or produces what did not before exist

;

that by virtue of Avhich anything is done ; that from

which anything proceeds, and without which it would

not exist." Upon the other hand, "to occasion" is

defined to be "an occurrence, casualty, or incident;

something distinct from the ordinar}^ course or regu-

lar order of things . . . an accidental cause ; an

incident, event, or fact giving rise to something else."

From these authoritative definitions it will be seen

that while one of the meanings of "to cause" is syn-

onymous with one of the meanings of "to occasion"

the latter, as to its principal meaning, is given a much

^^dder range and effect than the former. And in the

light of these definitions it cannot, we think, be ques-

tioned that the Court should, as between the two

phrases found in the policy, ("caused directly or in-

directly by" and "occasioned by or through," etc.,)

have given the latter the wider rather than the nar-

rower effect.

If, as held l)y the Court, l:)e(*ause of the change in

phraseology, a change in sense was intended must

not that change of sense, as we have already sug-

gested, be found at the point where the two expres-

sions vary ? If the compan}" stipulating for an exemp-

tion from a loss occasioned by or through a particular

excepted peril intended something other and different
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from the exemption from a loss caused directly or

indirectly by a different excepted peril, is there any

other reasonable conclusion than that the difference

in effect is to be sought and found in the difference

in meaning. It is, we .submit, tcholly illogical to say

that by the use of the substituted phrase "occasioned

by or through" the insurer intended something less

than those words import, and yet that is just u'hat has

been done in this case.

(b) Turning now to judicial adjudications we

find that "to cause" and "to occasion" have in the

eye of the law the varying meanings found in the

definitions, and that, as to kinds of cause, a broadly

different effect, with wider operation, is given to the

verb '

' to occasion.
'

'

In Words and Phrases Judicially Defined, Vol. 6,

p. 4896, a number of cases are collected in which the

Courts have recognized the difference in meaning

between "to cause" and "to occasion," and in each

and all o f these decisions the wider effect is given to

the latter expression. For the convenience of the

Court we copy from the work referred to

:

"Webster defines an occasion, as distin-

guished from a cause, to be that which inci-

dentally brings to pass an event, without be-

ing itself sufficient cause or sufficient reason.

Pennsylvania Co. v. Congdon, 33 N. E.

Rep. 159 (796."

"\Vhere injunctions caused delay, and the

delay resulted in loss, the loss was occa-
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sioned by the injunctions, though they might

not })e the direct cause of the loss."

Meijsenherg v. Sclilieper, 48 Mo. 426

(434)."

"The word 'occasioned' in a statute im-

posing a liability for damages occasioned by

the failure of a railroad to construct and

maintain a fence, means occasioned b}^ that

only, and therefore the contributory negli-

gence of one allowing his stock to go on the

track is a defense to an action against a rail-

road for violation of the statute. ' Of course,

the want of a fence cannot cause injury, but

it gives occasion to the injury; causes it inci-

dentally. The word was apparently used in

one sense of 'caused' and accurately used.

Dr. Jolmson's first definition of the verb 'to

occasion' is, to cause occasionalh" ; his sec-

ond, simply, cause. Dr. Webster's is not

substantially different, to give occasion to;

to cause incidentally; to cause. Mr. Crabb

appears to give a like construction to the

word; 'what is caused, seems to follow nat-

urally; what is occasioned, follows inci-

dentally.'
"

Curry v. Chicago & N. W. R. B. Co.,

43Tr/s. 655, 666."

The quotation from Crabb in the last citation that

^' ivhat is caused seems to follow naturalhi; what is

occasioned follows incidentally" very terseh^ defines
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the accepted difference between the phrases "to

cause" and "to occasion" in the broader sense where-

in the two differ.

To the same point we cite

KiiOUfj Lee Yuen v. Alliance Asse. Co., 16 Haiv.

674.

In the case last cited the suit was upon a policy

covering upon property in the Hawaiian Islands, and

the defense of the company was that the fire by which

said property was destroyed had been set by the

authorities at another point for the purpose of de-

stroying plague infected property, and the company

claimed that the loss resulting from the spread of

that fire was within the meaning of the exemption

clause a loss by order of "civil authority." The

Supreme Court of Hawaii in cases previously decided

had held that under the policy provision upon which

the company predicated its defense there was no

liability if, in fact, the loss was by reason of a fire

started by the authorities, and that losses by spread

fires were within the protection of the clause relied

upon. In the case cited it was conceded that the loss

was by reason of the spread of a fire started by the

authorities, but it was contended that the order un-

der which that fire vras set was not the cause of the

loss because of the fact that a mistake had been made
and the fire set to propert}^ other than that named
in the order. This contention was sustained, the

Court basing its ruling upon the proposition that by

reason of the mistake the order was to be considered
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as the occasion and not the cause of the loss. Said

the Court : '"If the buildings outside of the condem-

nation order were burned by mistake on the suppo-

sition that they were within the portion of the block

that had been condemned, or that the entire block

had been condemned and ordered burned, the fire

could not be regarded as caused by the order. The

order in such case would be merely an occasion, not

the cause of the fire.
'

'

Finally, as to the point under consideration, a very

recent 1^'ederal case would seem to be conclusive as

against the view upon which the complained of ruling

was based.

Standard Life Ins. Co. v. McNidt}), 157 Fed.

224.

In that case the suit was upon an accident policy.

The insured died from injuries which he sustained

while he was trying to enter a moving car in which

he was a passenger. The compau}' defended upon the

ground that the accident was one as to which it had

stipulated it should not be liable, and this defense

was based upon an exemption clause providing that

the company should not be liable for "injuries sus-

tained . . . while entering or leaving, or trying

to enter or leave, any mvoing conveyance and should

not be liable for any injury, fatal or otherwise, re-

ceived wliile, or in consequence of, being or having

been, under the influence of or affected by, or result-

ing dirctly or indirectly, wholly or partly, from in-

toxicants." In the lower Court it was contended, and

the trial judge, (as was done by Judge Van Fleet in
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this case), held tliat because in the first subdivision

of the exemption clause the exception was simply

as to injfirics. while in the second subdivision it was

as to fatal injuries an intention was evident to vary

the eiTect of the exemption in the particulars referred

to in the two subdivisions, and upon this theory judg-

ment went for plaintiff. In the Court of Appeals it

was sought to sustain this judgment upon the theory

upon wJiich Judge Van Fleet directed the verdict

against us in this case, but the Appellate Tribunal

held the argument to be fallacious. "The contention,"

said the Court, "was, and is, that all the terms of a

contract should be given effect, and that the words

fatal or otherwise in the second sentence have no ef-

fect if the word injuries in the preceding sentence

includes injuries that are fatal as well as those that

are not. The argument seems to be fallacious. The

words 'fatal or otherwise' were not used to qualify

or affect the injuries described in the former, but

those specified in the latter sentence, in the sentence

in which they were written only. They were inserted

in this sentence to make it clear beyond question that

all injuries, whether fatal or otherwise, resulting

from intoxicants, and the other causes there specified

were not covered by insurance. They accomplish this

purpose, and have their intended effect just as com-

pletely wliether the word 'injuries' in the preceding

sentence is interpreted to include all injuries, or only

those that are fatal, or those that are not fatal, only.

. . . The word 'injuries' is a generic term, and it

naturally included injuries of both classes, because
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no one of either class is not an injury." Referring

to tlie ar^^iunent of counsel, similar to that which we

have in this case, the Court said: "Counsel for the

plaintiff invoke the familiar rule that a polic.y of in-

surance should be construed favorably to the insured

in cases of doubt or ambiguity. But this rule ought

not to be permitted to have the effect to make a plain

agreement ambiguous, and then to interpret it in

favor of the insured. 'Contracts of insurance like

other contracts are to be construed according to the

sense and meaning of the terms which the parties

have used, and, if they are clear and unambiguous,

their terms are to be taken and understood in their

plain, ordinary and poi^ular sense. (Citing nimier-

ous Federal cases.) The natural obvious meaning of

the provisions of a contract should be preferred to

any curious hidden sense which nothing but the exi-

gencies of a hard case and the ingenuity of a trained

and acute intellect would discover. (Citing Delaware

Ins. Co. V. Greer, 57 C. C. A. 188, 193, 120 Fed. 916,

921). The reasonable and probable meaning of a stip-

ulation in an agreement should be preferred to one

that is irrational and improbable. Citing Pressed

Steel Car Co. v. Eastern Ry Co. of Minn., 57 C. C. A.

635, 637; 121 Fed. 610, 611). ... The obvious

and ordinary meaning of the word 'injuries' is all

injuries, whether fatal or not, and where the words of

a contract are clear, and their common ^neaning is

plain, there is no room for construction. (Italics

ours). In the light of these established rules of inter-

pretation the fatal injury to the insured, which he
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sustained while he was trying to enter a moving car,

was excepted from the indemnity promised by the

terms of his policy."

(c) Again, independently of both definition and

decision, we submit that the intention of the author of

the exemption clause to broaden the effect of the

earthquake subdivision thereof is made apparent by

a comparison of the words used in the two expres-

sions "shall not be liable for loss caused directly or

indirectly by," and "shall not be liable for loss or

damage occasioned by or through.

In the first of the provisions the exception is as to

loss, while in the second it is as to loss or damage; in

the first it is as to loss by the excepted perils, while

in the second it is as to loss hy or through the perils

immediately thereafter named. The phraseology in

the second subdivision is of the most sweeping char-

acter, and even if it were true that "to cause" and

"to occasion" mean the same thing the incorporation

into the second subdivision of the clause of the addi-

tional words ''or damage'' and ''or through'' indicate

the intention to widen the exemption to the further-

most possible limit. As to earthquake the company

is not to be liable for loss or for damage whether

brought about by or through an earthquake.

II

As to the meaning to be attached to the phrase

"occasioned by or through," we call attention to cases

in which the exception to liability found in this policy

has been construed.
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In St. John v. American^ etc., Co., 1 Duer 371;

Aff'd. 1 Kern (N. Y.) 516, the limitation was against

loss ''occasioned by explosion of steam boiler," and

it was held that the company was not liable for a loss

resulting from a spread lire jireliminarily started by

the excepted peril upon property other than that

insured.

In United Life,, etc., Co. v. Foote, 22 Ohio St. 349,

the exception was against loss "occasioned by or re-

sulting from explosion,'" and in this case, as in that

reported in Duer, it was held that the company was

not liable for a loss resulting from a lire started by

the excepted peril upon other property and spread-

ing to and re.'iching that which was insured.

It having ]ieeu thus judicially determined that an

exemption from liability by reason of loss "occa-

sioned by" an ex(^epted peril covers a case such as

we have in hand, then the same exception being found

in the policy sued on in the present case the exception

itself must be given the same effect.

Loirenstcin v. F. & C. Co., 88 Fed. 474.

F. & C. Co. V. Lowenstcin, 97 Id. 17.

F. & C. Co. V. Waterman, 161 111. 632; 44 X. E.

Rep. 283.

Cooley Insurance Briefs, Vol. 1, p. 644.

Bargett v. Orient Mut. Ins. Co., 16 N. Y. Sup.

St. (5 Bosw) 385.

Ill

But even if the premise upon which the trial judge

based his conclusion were sound, to-wit, that "occa-
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sioned by or through," standing alone, has only the

same meaning as caused '

' directly or indirectly,
'

' still

the ruling is wrong, for, assuming the fact to be so,

we must find the intention of the parties in the usual

and commonly accepted meaning of the words used.

In entering upon this branch of our argmnent it ma}'

not be amiss to call attention to a few general rules

having relation to the construction of insurance con-

tracts.

The insurance was against loss or damage by fire.

The Company did not undertake to make good a loss

resulting from any agency other than fire, and could

in no event be held liable for any other kind of loss,

and hence, necessarily, the exceptions fomid in the

exemption clause, including that from "loss occa-

sioned by or through earthquake" had relation only

to fire losses.

*S'^. John V. American, etc., Co., 1 Duer 371;

AfP'd 1 Kern (X. Y.), 516.

Imperial Ins. Co. v. Fargo, 95 U. S., 257.

United Life, etc., Co., v. Foote, 22 Oh. St., 349.

May on Insurance, Vol. 2 (4th ed.), x^.
958-9.

The statement of counsel for plaintiff in error was

that the earthquake which visited San Francisco upon

April 18th, 1906, started the fire, which in natural

course and without known or intervening agency

spread to and reached and destroyed the property to

recover the loss for which the suit was brought. As-

suming, as we must, that this proof could have been

made, the loss is within the exception, and is a loss

occasioned by and through earthquake.
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Aetna Ins. Co. v. Boon, 95 U. S., 117.

Ins. Co. V. Tii-eed, 7 Wall (U. S.), ^•
St. John V. American, etc., Co., 1 Duer 371;

Aff'dlKern (:^^. Y.), 516.

United Life, etc., Co., v. Foote, 22 Ohio St. 349.

Kwong Lee Yuen v. Alliance Asse. Co., 16

Haw. Rep. 674 and cases cited.

German Ins. Co. v. Roost, 45 X. E. Rep.

(Ohio), 1097.

Ermentrout v. Girard, etc., Ins. Co., 65 N. W.
Rep. (Minn.), 635.

Ljjnn G d- E. Co. v. Meriden F. Ins. Co., 33

N. E. Rep. 690 (Mass).

In construing a policy of insurance "Courts are

governed by the same general rules which are apjjlica-

ble to other instruments and effect is to be given to

the intention of the parties, to be ascertained by the

same method which is employed in the interpretation

of other written contracts." . . . "They" (pol-

icies of insurance) "are, after all, only written con-

tracts, to be interpreted by the same rules which

apply to other contracts, and to be enforced according

to the intention of the parties."

Wells, Fargo & Co., v. Pacific Ins. Co., 44 Cal.

397.

Where, by reason of the language used, an am-

biguity or uncertainty exists which cannot be re-

moved by the application of the usual rules of con-

struction the benefit of the doubt arising out of such

ambiguity or uncertainty must be given to the in-
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sured, but where, applying legal rules of construction,

the meaning of the parties can be ascertained, that

meaning is to be given to the agreement under con-

sideration.

3Iay on Insurance, Vol. 1 (4th ed.). Sec. 172a.

Yoch V. Home Mutual Ins. Co., Ill Cal. 507

(last paragraph).

The Supreme Court of the United States, referring

to the rule that where a policy may be fairly con-

strued in either one of two different ways, that con-

struction will be adopted which is favorable to the

insured, says

:

"But this rule cannot be availed of to re-

fine away terms of a contract expressed with

sufficient clearness to convey the plain mean-

ing of the parties, and embodying require-

ments compliance with which is made the

condition to liability thereon."

Guarantee Co., etc., v. Mechanics' Savings,

etc., Co., 183 U. S., 402; 22 Supr. Ct. Eep.

124.

In the latest of the Federal decisions, already re-

ferred to, the rule is very clearly stated.

The rule that a policy of insurance should be con-

strued favora,bl.y to the insured in cases of doubt or

ambiguity, said the Court in that case,
'

' ought not to

be permitted to have the effect to make a plain agree-

ment ambiguous, and then to interpret it in favor of

the insured. Contracts of insurance, like other con-
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tracts, are to be construed according to the sense and

meaning of the teiTQS which the parties have used,

and, if they are clear and unambiguous, their terms

are to be taken and understood in their plain, ordi-

nary and popular sense. The natural obvious mean-

ing of the provisions of a contract should be pre-

ferred to any curious hidden sense which nothing but

the exigencies of a hard case and the ingenuity of a

trained and acute intellect would discover. The rea-

sonable and probable meaning of a stipulation in an

agreement should be ])referred to one that is irra-

tional and improbable. . . . And tvhere the words

of a contract are clear, and their common meaning is

plain, there is no room for construction/' Italics

ours).

Standard Life & Accident Ins. Co. v. McNiiUy,

157 Fed. 224; (C. C. A. Eighth Circuit).

Now, concededly, the language under consideration,

to-wit, "this company shall not be liable . . . for

loss or damage occasioned by or through earthquake"

would in and of itself exempt from liabilit.y in this

case but for the reason given for the ruling to the

contrary. The trial judge conceded this, and, until

informed otherwise by counsel for defendant in error,

we will assmne that there is no dispute upon this

point. And, this being so in the light of the cases,

upon what theory can the ruling be sustained ? The

learned trial judge, it ma.y be mentioned, suggests

none, and we submit that none can be found.

In the first ]3lace, if the phrases "caused directly

or indirectly" and "occasioned by or through" mean
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the same thing, why should the latter be given the

narrower and the more limited operation?

It is a rule of general application that the words

used in a contract are to be understood in their ordi-

nary and popular sense unless used in a technical

sense, or unless a special meaning is given to them by

the user. Standard Life & Accident Ins. Co. v. Mc-

Nulty (Supra). And such, as we have seen, is the

rule in this State.

And nowhere can it be found laid down, and, inde-

pendently of the <mses to the contrary to which we

have called attention, there is, we submit, no justifica-

tion for the ruling that words found in a contract will

be given a meaning which they would not otherwise

bear merely because as to some other similar matter

dealt with in the agreement other words having the

same signification are found.

Suppose that in the policy in suit the order of the

phrases "caused directly or indirectly" and "occa-

sioned by or through" had been reversed, then accord-

ing to the ruling the latter would have been given

the wider and the former the narrower meaning, and

this notwithstanding the true meaning of the words

used. Upon what i30ssible theory can any such result

as this l^e worked out?

The truth is that the reason upon which it is at-

tempted to narrow the earthquake exemption is

wholly fanciful. There is nothing in the nature of

the contract nor in the character of the various perils

specified in the several subdivisions of the exemption

clause which furnishes any reason why, as to a loss
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resulting from a fire brought about by the perils men-

tioned in the second subdivision of that clause (vol-

cano, earthquake, hurricane, etc.), the company

should extend or widen the protection to the insured

beyond that given as to the other excepted perils

(invasion, insurrection, etc). The whole texture of

the clause negatives this idea, and so far as the ruling

itself is concerned it seems to us that the answer to

it is to be found in the statement of Judge Van Fleet

that standing alone the phrase ''occasioned by or

through '

' would have the extended meaning for which

we contend, and that it is to be given the narrower

construction which he attaches to it only because

found in company with the same clause with the other

expression (meaning, according to the Judge, the

same thing) "caused directly or indirectly."

If, as the trial judge in his opinion concedes, the

l^hrase "this comj^any shall not be liable for loss or

damage occasioned by or through earthquake" stand-

ing alone means what we say it does and would be

held to exempt from a loss resulting from the spread

of an earthquake fire, why is its operation to be re-

stricted so that a loss to fall mthin that clause must

be b}^ a fire vrhich originates on the premises where

the loss occurred? If the Court can so confine the

operation of the loss, why not make the effect thereof

more certain ]).v fixing an arbitrary distance of say

one thousand, or if the Judge might prefer, one hun-

dred feet, from the exterior edge of the insured

property ?

Let us suppose the insured property to be the con-
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tents of a stable upon a city lot and within an enclos-

ure upon which the residence of the owner stands.

Would an earthquake fire started in the residence and

thence coming into contact Avith the insured property

be within the exemption "? Would this be a fire ' ^ orig-

inating on the premises where a loss occurs?" And

if not, why notf

Or, again : Suppose two policies in this form issued

by the company, one covering upon the furniture in a

room upon the ground floor and the other upon that

in one upon the toj:) floor of a building. If an earth-

quake should start a fire in the room upon the ground

floor and that fire should consume the building and

its contents, would the company be exempt as to the

one policy and liable under the other ? According to

the ruling this would be the result.

Again, let us suppose the destruction of a forest by

a fire which, starting in the brush at one side thereof,

extends from tree to tree across such openings as

may happen to exist until in its course the whole

forest is consmned. Would there in that case be more

than one fire, and would a company issuing a policy

in this form ujjon the tmiber (assuming the fire to be

of earthquake origin), be liable because the fire was

started in the uninsured brush? Would not the ex-

cepted peril in this case occasion the loss; would it

not be continuously operative from the moment of its

starting ?

There can be only one answer to these questions,

and it is found in the rulings of the Supreme Court

of the United States in the Boon and Tiveed cases,
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supra. "The attack, as a cause," said the Court in

the Boon case, "in that case never ceased to operate

until the loss was complete. It was the causa causans

which set in operation every agency that contributed

to destruction. It created the military necessity for

the destruction of the military stores in the City Hall,

and made it the duty of the commanding officer of

the Federal forces to destroy them. His act, there-

fore, in setting fire to the City Hall, was directly in

line of the force set in motion by the usurping power,

and what that power must have anticipated as a con-

sequence of its action."

Again, in the Tweed case (supra) the same Court,

speaking to the same point, says of the explosion (the

excepted peril in that case ) :
" The explosion undoubt-

edly produced or set in operation the fire which

burned plaintiff's cotton. The fact that it was carried

to the cotton by first burning another building suj)-

plies no new force or power which caused the burning.

Nor can the accidental circnunstance that the wind

was blowing in the direction to favor the progress of

the fire towards the Avarehouse be considered a new

cause. ... If the fire had taken place by means

of invasion, insurrection, riot or civil commotion,

earthquake or hurricane, and by either of these means

the Marshall warehouse (that in which the explosion

occurred) had been first fired, and the fire had ex-

tended, as we have shown it did, to the Alabama ware-

house (that in which the insured cotton was stored),

would the insurance company have been liable ? Could

it be held as necessary to exemi)tion that the persons
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engaged in riot or invasion mnst have actuallj'' placed

the torcli to the building insured, and that in such

case, if half the town had been burned down, the com-

]3any would have been liable for all the buildings in-

sured except the first one fired? Or if a hurricane

and earthquake had first started the fire, is the exemp-

tion limited in the same manner ? These propositions

cannot be sustained, and in establishing a principle

api^licable to fire originating by explosion (the ex-

cepted peril in this case), we must find one which is

equalh^ applicable under like ci]'cumstances for the

other causes embraced in the same clause.
'

'

And to the same effect are the other cases cited

supra.
IV.

That there can be no good reason for holding that

because two expressions having the same meaning

are used in the contract the second, or for that matter

either of them, must be given a more limited effect,

can, it seems to us, be aptly illustrated in this way

:

Su]3pose that the policy' in suit having provided

that the company should not be liable for loss caused

directly or indirectly by certain specified perils other

than earthquake, it should have been immediately

thereafter added "nor for loss or damage directly

or indirectly produced or brought about (i. e., caused)

by earthquake." Now, would it not be quite absurd

to say that because of the variation in the phrasing,

the two exceptions being identical in meaning, the

Court would be compelled to give to either one of

them a narrower effect than to the other? We sub-

mit that there can be but one answer to this query.
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V.

xit the time the policy sued on was executed it was,

and still is, the law of this State that "where a peril

is specially excepted in a contract of insurance a

loss which would not have occurred liut for such peril

is thereby excepted although the immediate cause of

loss was a peril which was not excepted.
'

'

Civil Code of California, Section 2628.

The excepted-to ruling under discussion was

squarely and directly in the face of this provision of

the law which entered into and was a part of the con-

tract between the parties. Earthquake was unques-

tionably a peril specially excepted in the contract and

upon the proof offered the loss would not have oc-

curred but for such peril, and this being so, the case

is clearl.y within the section cited. "We will leave it

to counsel for defendant in error to harmonize the

ruling of the Court with this specific pro^dsion of the

Code and to exx^lain in what way the presence in the

agreement of another exception having relation to

other perils can modify, alter or lessen the force

thereof.

We respectfully submit that, for the error upon

which we have brought the cause into this Court, the

judgment should be reversed.

T. C. VAN NESS,

Attorne]) for Plaintiff-in-Error.






